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Climate Change: Legislative & Policy 

Framework

• Climate Change Act 2008: Carbon budgets; Emissions 

Trading Scheme; Committee on Climate Change; Emissions 

reductions target (s.1) = Net Zero by 2050

• ss. 5 and 10, Planning Act 2008: (DECC/BEIS) 2011 

National Policy Statements must mitigate climate change 

impacts; Energy NPSs:



NPSs

• NPS for Overarching Energy (EN-1)

• NPS for Fossil Fuels (EN-2)

• NPS for Renewable Energy (EN-3)

• NPS for Oil and Gas Supply and Storage (EN-4)

• NPS for Electricity Networks (EN-5)

• NPS for Nuclear Power (EN-6)

• NPSs to be viewed in context of (more!) future strategizing:



Strategies

• 1/ Ten Point Plan for a Green Industrial Revolution

• 2021: Publication of Hydrogen Strategy and consultation on 

Government's preferred business models for hydrogen

• 2022: Hydrogen business models finalised

• 2023: Hydrogen heating trials 

• 2025: The UK Government hope to see 1 GW of hydrogen 

production capacity

• 2030: Possible pilot hydrogen town by end of decade.



Strategies, cont.

• 2/ 2021 Hydrogen Strategy

• 3/ North Sea Transition Deal (and wider Industrial 

Decarbonisation)

• 4/ Energy White Paper

• 5/ Net Zero 

• 6/ A Green Future: Our 25 Year Plan to Improve the 

Environment, (2018)



Title

• s.19(1A), Planning and Compulsory Purchase Act 2004: 

local plans as aid to mitigation of climate change

• NPPF paras 148-154 (Planning for Climate Change: 

[Meeting the challenge of climate change, flooding and 

coastal change]

• NPPG (Climate Change): Paragraph: 001 Reference ID: 6-

001-20140306 - Paragraph: 012 Reference ID: 6-012-

20190315



Climate Emergency Declarations

• By end February, “300/404 (74%) of District, County, 

Unitary & Metropolitan Councils + 8 Combined 

Authorities/City Regions.

• Carbon Neutrality Action Planning 



Planning White Paper: Planning for the 

Future (August 2020): UKELA response
• Led by the Planning & Sustainable Development Working Party) dated 29 

October 2020 

• Acknowledgment (at para. 1.1) that the planning system has an important role 

to play “...in combating climate change; improving biodiversity; supporting 

sustainable growth...” 

• Pillar 1: Planning for Development

• Abolition of SAs during Local Plan formulation: and in the absence of an 

application for outline planning permission, UKELA is unclear how environmental 

impacts and effects will be screened, scoped and assessed for detailed 

applications coming forward in a Growth Area



Pillar 1: Planning for Development, cont.

• Future role for ‘automatic’ planning permission for specific development types / 

Zoning: will this be sufficiently specific and restricted?

• Coalescence of environmental net gain with biodiversity gain under Environment 

Bill (clauses 90-91)

• National development management policies: protecting qualitative judgments; 

avoiding NPPF duplication

• EIA & SEA

• Areas for Sustainable Development (Growth Areas)



Pillar 2: Planning for beautiful and sustainable 

places

• Stewardship and enhancement of natural environment: planning system must 

“...play a strong part in our efforts to mitigate and adapt to climate change 

and reduce pollution as well as making our towns and cities more liveable 

through enabling more and better green spaces and tree cover...” (para 

3.2.3). 

• Maximising accessibility

• Proposal 15: Proposed amendment of NPPF to ensure national policy targets 

those areas where a reformed planning system can “...most effectively play a 

role in mitigating and adapting to climate change and maximising environmental 

benefits...”

• Facilitating ambitious improvements in the energy efficiency standards for 

buildings



UKELA response to the consultation on draft 

revisions to the NPPF

• Led by the Planning and Sustainable Development Working Party (19 March 

2021)

• Chapter 14: Meeting the challenges of climate change, flooding and coastal 

change 

• While UKELA welcomes the additional references to climate change throughout 

the draft NPPF, we note that Proposal 15 of the Planning White Paper (October 

2020) states: “We intend to amend the National Planning Policy Framework 

to ensure that it targets those areas where a reformed planning system can 

most effectively play a role in mitigating and adapting to climate change and 

maximising environmental benefits.” 



• UKELA also notes the introduction to the draft NPPF’s publication which states the intention to 

revisit the NPPF in due course in the event that the proposals in the White Paper are brought 

forward. It is nevertheless disappointing to see that so few opportunities have been taken to 

ensure that the NPPF (a policy document central to the planning system) can operate effectively 

to help mitigate climate change and maximise environmental benefits. The absence is especially 

notable in this chapter (which deals specifically with climate change). Although, as a response to 

climate change involves all aspects of planning policy, we would also expect to see 

corresponding changes throughout the NPPF. 

• It is also noted that the NPPF continues to contain 12 references to ‘low carbon’, whereas 

following the Climate Change Act (2008) (2050 Target Amendment) Order 2019, the Climate 

Change Act 2008 was amended to introduce a target for at least 100% reduction in greenhouse 

gas emissions compared to 1990 levels in the UK by 2050. The phrase ‘net-zero’ is used in the 

Planning White Paper to describe this commitment and is also a description which accords with 

the current scientific consensus. UKELA urges the government to ensure that this change in 

definition is also reflected in the NPPF. 



Legal challenges: Infrastructure projects

• Overall growth in environmental JRs

• Generous rules on standing 

• Low-risk rules on costs 

• Grounds and standard of review 



R (oao Friends of the Earth Ltd and others) v Heathrow 

Airport Ltd [2021] PTSR 190 [Airports NPS case]

• Challenge to ANPS for third runway at Heathrow 

• Issue: whether adoption of ANPS is unlawful given UK’s 

commitment to Paris Agreement on CC [2015]

• Climate change grounds: whether adoption of ANPS 

unlawful given UK commitment to the Paris Agreement 

• CA: Yes: various reasons (s. 5(8) and s. 10(3) PA 2008): 

government required to consider own policy



• Supreme Court (Lord Hodge; Lord Sales): Reversed CA. At [122]: 

UK’s obligations under the Paris Agreement is already given 

domestic effect; in fact, existing carbon target (s.1, CCA 2008) and 

carbon budgets (s.4, CCA) are already meet and exceed Paris 

obligations under Paris. CCA 2008 obligations had been taken into 

account upon SoS’s decision to publish ANPS. Reference to 

“government policy” under s. 5, PA 2008 should be treated as 

reference to published policy, not ministerial statements = Paris 

taken account of by SoS.



• HC acknowledges “greenhouse effect”: (also see paras 558-592: CC discussion):

• “559. However, the release of additional GHGs from the use of fossil fuels and various 

industrial processes has added to the blanket, making it more efficient in trapping the sun's 

energy, so affecting the balance between incoming and outgoing radiation and leading to a 

rise in global temperatures. That association has not been uncontroversial, but it is now 

generally accepted – and accepted by all parties before the court – that (i) the concentration 

of GHGs in the earth's atmosphere is directly linked to average global temperatures, (ii) the 

concentration of GHGs has been rising steadily – and, with it, mean global temperatures –

since the start of the Industrial Revolution and (iii) the most abundant GHG, accounting for at 

least two-thirds of all GHGs, is carbon dioxide (CO2) which is largely the product of burning 

fossil fuels. The increase in global temperature has resulted in (amongst other things) sea 

level change; a decline in glaciers, the Antarctic ice sheet and Arctic sea ice; alterations to 

various ecosystems; and in some areas a threat to food and water supplies. It is potentially 

catastrophic.



• 560. Climate change is a global phenomenon, which can only be tackled on a global basis. 

Over time, global targets have thus been set by international agreement in the light of 

evolving information and knowledge; and each state has determined the individual 

contribution to that target which it considers it can make.”



Plan B Earth v Secretary of State for BEIS [2018] EWHC 

1892 (Admin)

• Plan B’s JR of decision of BEIS not to amend (long term) GHG 

emissions reduction target under CCA 2008 (now amended)

• Issue: whether decision not to amend falls outside of permissible 

discretion under CCA

• Supperstone J [49] “...the executive has a wide discretion...’

• Not separately arguable that Articles 2 & 8 ECHR or PSED 

contravened



R (ClientEarth) v Secretary of State for BEIS [2020] PTSR 1709 

(HC) / [2021] EWCA Civ 43 [Drax]

• Drax gas-fired generating units /NSIP, North Yorks.

• Examining panel recommended refusal of Development Consent Order 

(environmental effects/undermining of Government’s commitment to reduce 

GHG emissions)

• SoS concluded adverse effects outweighed by need: a “need” for fossil fuels 

and operative presumption in favour of consent (CA)

• JR of SoS decision. Holgate J: SoS had correctly understood that NPS EN-1 

does not import a requirement, in individual DCO applications, to generally 

assess (qualitatively – not quantitatively) need for fossil fuels. So, no 

misinterpretation of EN-1 on need assessment



• Correct for SoS to proportionately assess need by reference to the 

anticipated extent of the development's contribution to satisfying 

need, for infrastructure of that type.

• Weight to be given to GHG emissions matter of planning judgment 

for SoS

• NPSs (including EN-1) take account of CC and GHG emissions 

targets

• And, no scope for merits-based challenge to a NPS by means of 

challenging a DCO 



Packham v Secretary of State for Transport [2020] 

EWCA Civ 1004  

• Challenge to Government’s (review) decision to proceed with HS2, 

including on grounds of alleged failure to properly consider climate 

change issues and Paris

• Accepted had taken into account commitments to Paris, but not 

taken account of importance of reducing cumulative burden of 

carbon emissions up to 2050 - but this did not amount to an unlawful 

error. No misunderstanding of obligations. Permission refused



Manston Airport DCO: 15.2.21: SoS grant quashed 

(awaiting redetermination): 

• Inspector recommended against grant: failure to 

demonstrate sufficient need, additional to (or different from) 

the need satisfied by existing airports

• Inadequate reasons 



R Abbotskerswell Parish Council) v SSHCLG [2021] 

EWHC 555 (Admin)

• Challenge to permission approval for major mixed-use development 

(including 1210 dwellings)

• Issue: whether a failure to take proper account of GHG emissions, 

for the purposes of Part 1, Sch. 4 of EIA Regulations (climate 

change). Considered vs. Rejected

• Scrutiny of ES adequacy: duty to consider the adequacy of such 

information on climate change in the ES as "may reasonably be 

required" [103]



• “In deciding what information is "reasonably required" in an ES, 

the Secretary of State had a "wide range of autonomous judgment 

on the adequacy of the information provided" and "must be free to 

form a reasonable view of its own on the nature and amount of 

information required", subject only to review 

on Wednesbury grounds”

• Noted Local plan-making (housing numbers) had been subject to 

Strategic Environmental Assessment, including GHG emissions



Thanks for listening

Juan Lopez
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